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Title: An Attempt to Understand lIranian Judicial
Practice Regarding How to Recognize Repentance:
Jurisprudential Criterion or Personal Criterion®

Abstract

Although jurisprudential sources have stipulated specific ionSTor accepting
repentance, such as expressing regret, performing e eeds, rejecting
human rights, fulfilling obligations, and other such mattérs, many rulings issued
by various branches of the courts are in clear ictior with the Imamiyyah

pentance. In this way, the
gnizing repentance without
ith a personal perspective. As a

jurisprudence's view of the conditions for a

result, based on the personal pers
conflict with the jurisprudential vi
first: Sometimes, merely expregSi

of the Category of recognizing repentance;
e, not recognizing it, has been a reason
for avoiding punishment judicial authority and ultimately for the
punishment to be dropp . It leads to a dual approach in the way of

recognizing repentan d result, the dispersion of the decisions issued by
the judicial cour 7" The expansion of the criteria for recognizing

repentance by abandenifg the "religious criterion" and developing another
"personal cri e result of this conflicting approach. This descriptive-
analytical le aims to briefly examine the jurisprudential sources of repentance
and compli ith existing opinions issued by the courts; first: to examine the
dutyA4Qf icial authority in dealing with the defendant's expression of

econd: to explain the dual and contradictory views on the

Keywords: Repentance, recognition of repentance, Jurisprudential criteria, personal
criteria.
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stidy on the Iranian judicial practice’s perception of the
method of determining repentance: jurisprudential criterion or
personal criterion?

Mehdi Khakpour; Mohammad Rasaei ; Mohammad Bahrami Khoshkar

Introduction



Repentance, as one of the fundamental institutions in Islamic criminal
jurisprudence, occupies a distinguished and multidimensional position
within the legal—ethical system of the Sharia and is regarded as the point
of convergence between individual reform, criminal justice, and divine
mercy. In the view of Imamiyyah jurisprudence, the institution of
repentance is not merely a moral or psychological tool for alleviating
feelings of guilt; rather, it is a legal-Shar‘i mechanism that has specific
effects in the sphere of criminal responsibility and the lapse or mitigation
of punishments. From this perspective, repentance possesses an
independent Shar‘i reality and cannot be reduced to a merely{nternal,
emotional, or verbal reaction. The realization of Shar‘i repen% uires

the fulfillment of a set of cognitive, volitional, and pragti ements,
which have been discussed in detail in jurisprudential % enuine
heartfelt remorse for the commission of a prohibi ct} rious and
lasting resolve to abandon the sin in the future, ¢ %ﬁ for violated
divine and human rights, and practical commitm@%e rming behavior
and remedying the social consequences of pesgrimeare among the most
important constituent elements of valid 1

Despite this relatively coherent, Oeential  framework, an
examination of the practical practie€ef Iran’s criminal courts shows that,
in the process of identifying an rifying repentance, a meaningful gap
has emerged between the fou ions of Imamiyyah jurisprudence and the

methods of judicial infere ermination. This gap has produced
iminal justice system not only from a

significant consequenc t
theoretical standpoint, b from a practical one. In many issued
judgments, the cri recognizing repentance lack jurisprudential

coherence and( areNbased more on personal evaluations, customary
interpretati se-specific considerations of judges. As a result, the
instituti rep

institutio ntance, which in Imamiyyah jurisprudence is governed
ifi strictive criteria, has in practice turned into a fluid and
expansive concept. The central issue of this research is a
ysis of this conceptual and practical rupture and an answer to
mental question of whether Iran’s judicial practice in recognizing
repentance still adheres to valid jurisprudential criteria or has shifted
toward the personal and customary standards of judges.

Research Background

The jurisprudential background of repentance in the works of Imamiyyah
jurists is deep, extensive, and systematic, extending from the earliest
jurisprudential texts to later and contemporary works. Classical jurists
such as Shaykh al-Tusi, Ibn Idris al-Hilli, Allamah al-Hilli, Muhaqqgiq al-
Hilli, Shahid al-Awwal, and Shahid al-Thani, with a precise and detailed



approach, have addressed the elucidation of the nature, conditions, and
effects of repentance. In these works, repentance is regarded as possessing
an independent Shar‘i reality, and its realization is considered conditional
upon requirements beyond the mere verbal expression of remorse. The
jurists have explicitly distinguished between the “claim of repentance”
and the “realization of Shar‘i repentance,” and have considered the
acceptance of the legal and criminal effects of repentance to be contingent
upon the actual verification of its essential elements.

In contemporary jurisprudence, this approach has likewise continued, and
in light of the social and legal complexities of modern societi

emphasis has been placed on the necessity of verifying th Ceki
repentance through behavioral indicators, the continuity of+e , and the
genuine compensation for the effects of the crime. Ins, within
contemporary Iranian legal and criminal literature, s S have examined
the position of repentance in criminal laws - e ﬁgm the areas of
hudud, qisas, and ta‘zirat -and have analyzed%l in the lapse or
mitigation of punishment. Nevertheless, g-Significant portion of these
studies has adopted a descriptive or legi roach and has paid less
attention to a critical analysis ationship between the
jurisprudential foundations of repe the practical practice of the
courts. The fundamental gap in ielthis the absence of a coherent study
that, in a comparative mann amines how judges invoke repentance
and the extent of its with the criteria of Imamiyyah
jurisprudence - a gap t nt research seeks to address.

Methodology
The present resea

ys a descriptive—analytical method and is
based on a quglitati pproach. In the first step, the theoretical and
jurisprudenti % tions of repentance in Imamiyyah jurisprudence are
systematized through the study, analysis, and inference from

i iSprudential texts. This stage includes an examination of

the Opinigns of classical and contemporary jurists and the extraction of
ements and the principal criteria for the realization of Shar‘i
repentarce. In the second step, a set of judgments issued by Iran’s criminal
courts in which repentance of the accused has been invoked is collected
and analyzed. The method of data analysis is a comparative comparison
between the criteria derived from Imamiyyah jurisprudence and the
practical criteria applied in judicial decisions. The main focus of the
research is on the manner of determining repentance, the extent of the
courts’ attention to its elements, and the role of the judge’s personal
assessment in the process of verifying repentance. This method makes it




possible to precisely identify points of conflict, overlap, and deviation of
judicial practice from jurisprudential foundations.

Findings and Discussion

The findings of the research indicate that in a significant portion of judicial
decisions, the recognition of repentance has been carried out on the basis
of the judge’s personal criteria and without comprehensive verification of
its jurisprudential conditions. First, in some rulings, the mere verbal
expression of remorse or the accused’s declaration of regret during the
trial session has been regarded as sufficient evidence for accepting
repentance and, consequently, for the lapse or mitigation of purishment;

whereas this approach is incompatible with the established fi ns of
Imamiyyah jurisprudence, which emphasize the real, -epdufing,” and
practical realization of repentance. Second, this person—c proach

has led to the formation of a kind of duality and in istéacy/in judicial
practice, such that in similar cases, different and g%tontradictory
outcomes have been issued, thereby undern’%‘ e principle of
uniformity of judicial practice. Third, setting"@Side the“‘religious criterion”
and replacing it with a “personal criterio ’ulted in the unregulated
ithin the judicial system and has
weakened its jurisprudential b This situation not only

of Iran’s criminal system
the final analysis, it i ized that although the judge possesses
certain authorities i i
be exercised withi
to the negation

Conclusio
The overalljconclusion of the research is that Iran’s judicial practice in

tance has, in numerous instances, diverged from the
critefi iyyah jurisprudence and has inclined toward personal and

reass ent of judges’ jurisprudential and legal training, the formulation
of clear, precise, and binding guidelines for the verification of repentance,
and the strengthening of the institutional linkage between jurisprudence
and the judiciary. A return to jurisprudential criteria not only leads to
coherence and uniformity in judicial practice, but also brings criminal
justice closer to its religious and normative foundations. It is
recommended that the legislator and the judiciary, by precisely defining
the elements of repentance and the limits of judicial authority, prevent the
expansion of subjective and personal interpretations.
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